(Rl
*
¥

*
* *
* 4 K

COUNCIL  CONSEIL
OF EURQPE  DE L'EUROPE

CONFIDENTIAL

European Commission
against Racism and Intolerance

Third report on Malta

Adopted on 14 December 2007






Foreword

The European Commission against Racism and Intolerance (ECRI) was established by the Council of
Europe. It is an independent human rights monitoring body specialised in questions relating to racism and
intolerance. It is composed of independent and impartial members, who are appointed on the basis of their
moral authority and recognised expertise in dealing with racism, xenophobia, antisemitism and intolerance.

One of the pillars of ECRI’'s work programme is its country-by-country approach, whereby it analyses the
situation as regards racism and intolerance in each of the member States of the Council of Europe and
makes suggestions and proposals as to how to tackle the problems identified.

The country-by-country approach deals with all member States of the Council of Europe on an equal footing.
The work is taking place in 4/5 year cycles, covering 9/10 countries per year. The reports of the first round
were completed at the end of 1998 and those of the second round at the end of the year 2002. Work on the
third round reports started in January 2003.

The third round reports focus on “implementation”. They examine if ECRI’'s main recommendations from
previous reports have been followed and implemented, and if so, with what degree of success and
effectiveness. The third round reports deal also with “specific issues”, chosen according to the different
situations in the various countries, and examined in more depth in each report.

The working methods for the preparation of the reports involve documentary analyses, a contact visit in the
country concerned, and then a confidential dialogue with the national authorities.

ECRI’s reports are not the result of inquiries or testimonial evidences. They are analyses based on a great
deal of information gathered from a wide variety of sources. Documentary studies are based on an
important number of national and international written sources. The in situ visit allows for meeting directly
the concerned circles (governmental and non-governmental) with a view to gathering detailed information.
The process of confidential dialogue with the national authorities allows the latter to propose, if they consider
it necessary, amendments to the draft report, with a view to correcting any possible factual errors which the
report might contain. At the end of the dialogue, the national authorities may request, if they so wish, that
their viewpoints be appended to the final report of ECRI.

The following report was drawn up by ECRI under its own and full responsibility. It covers the
situation as of 14 December 2007 and any development subsequent to this date is not covered in the
following analysis nor taken into account in the conclusions and proposal made by ECRI.



Executive summary

Since the publication of ECRI's second report on Malta on 23 July 2002, progress has been made in a
number of the fields highlighted in that report. The legal and institutional framework against racism and racial
discrimination has been strengthened. Thus, criminal law provisions against racist expression and racially
and religiously-aggravated offences are now in force. Primary anti-discrimination legislation covering
different areas of life has also been introduced, and the National Commission for the Promotion of Equality,
whose mandate has been extended to cover racial equality issues, is entrusted with monitoring its
implementation. Efforts have been made to accommodate and assist irregular migrants who are released
from detention centres and to improve some specific aspects of their life in detention. Since February 2007,
an institution has been made specifically responsible for issues of integration and welfare of asylum seekers.
Education initiatives aimed at promoting an appreciation of diversity and knowledge and respect of human
rights have been developed, notably in co-operation with the non-governmental sector. Requirements are in
place as to standards and practice that must be respected by broadcasters in order to promote racial
equality.

However, a number of recommendations made in ECRI's second report have not been implemented, or
have only been partially implemented. As a result of migration movements from Libya to Europe, a number
of irregular migrants, equivalent to approximately 0.5% of the total population, has arrived in Malta each year
since ECRI’'s second report, posing a wide range of challenges. In response to this phenomenon, the
Maltese authorities have implemented a policy of systematic detention of all such migrants, with negative
consequences not only on the respect of the rights of the persons concerned but also on the perception of
these people as criminals and the levels of racism and xenophobia among the general population. These
perceptions have been sustained by a public, and notably political, debate around irregular immigration in
which human rights and human dignity have generally not been in focus. Irregular immigration has also
provided the platform for the development of organised right-wing extremist groups. Irregular migrants,
asylum seekers, persons with humanitarian protection and refugees remain vulnerable to racial
discrimination in accessing different services and to exploitation on the labour market, where they are
predominantly employed illegally. The legal provisions against racist expression, racially-motivated offences
and racial discrimination are not yet fully applied and there is still little awareness of the need to actively
monitor racism and racial discrimination in order to identify and address these phenomena properly. Malta’s
perception of itself exclusively as a transit country for immigration has negatively affected the Maltese
authorities’ ability to devise integration measures for persons who may end up staying for long periods of
time in the country.

In this report, ECRI recommends that the Maltese authorities take further action in a number of areas. It
recommends that they commit to a process aimed at identifying non-custodial alternatives for reception of
irregular migrants; while the current detention policy is maintained, it recommends that they improve the
conditions of detention and provide these persons with learning opportunities. ECRI also recommends that
the Maltese authorities promote a more balanced debate on immigration that reflects the human rights
dimension of this phenomenon. It furthermore recommends that the Maltese authorities improve the
implementation of the provisions in force against racism and racial discrimination through: training and
awareness-raising measures for the judges and police; awareness-raising measures for potential victims of
discrimination; strengthening the independence of the National Commission for the Promotion of Equality.
Further action is recommended in a number of additional areas, including: the need to ratify Protocol No. 12
to the ECHR; the need to introduce data collection systems to monitor the extent of racism and xenophobia
in Malta; and the need to counter the exploitation of members of vulnerable groups on the labour market.



FOLLOW-UP TO ECRI’'S SECOND REPORT ON MALTA

International legal instruments

1.

In its second report, ECRI recommended that Malta sign and ratify Protocol No. 12 to the European
Convention on Human Rights (ECHR), which provides for a general prohibition of discrimination. It
also recommended that Malta sign and ratify the European Convention on Nationality and the
Convention on the Participation of Foreigners in Public Life at Local Level. ECRI notes that none of
these instruments have since been ratified by Malta. However, the European Convention on
Nationality was signed in October 2003 and the Maltese authorities have stated that they are
evaluating the legal implications of ratifying the Convention on the Participation of Foreigners in Public
Life at Local Level.

In its second report, ECRI also recommended that Malta sign and ratify the European Social Charter
(Revised) and the European Convention on the Legal Status of Migrant Workers. ECRI welcomes the
ratification of the European Social Charter (Revised) by Malta in July 2005. It notes, however, that
neither the European Convention on the Legal Status of Migrant Workers nor the International
Convention on the Protection of the Rights of All Migrant Workers and Members of their Families,
which has entered into force since ECRI’s second report, have been signed by Malta. The European
Charter for Regional or Minority Languages, which Malta had already signed at the time of ECRI’s
second report, has not been ratified.

Since ECRI’s second report on Malta, the Convention on Cybercrime and its Additional Protocol
concerning the criminalisation of acts of a racist and xenophobic nature committed through computer
systems have been opened for signature and ratification and have entered into force. These
instruments were signed by Malta in January 2002 and January 2003 respectively. However, Malta
has not yet ratified them.

Recommendations:

ECRI recommends that the Maltese authorities ratify Protocol No. 12 to the ECHR as soon as
possible. It also recommends that they ratify the European Convention on Nationality and the
Convention on the Participation of Foreigners in Public Life at Local Level. It encourages the Maltese
authorities to ratify the European Convention on the Legal Status of Migrant Workers, the International
Convention on the Protection of the Rights of All Migrant Workers and Members of their Families and
the European Charter for Regional or Minority Languages.

ECRI furthermore recommends that the Maltese authorities ratify the Convention on Cybercrime and
its Additional Protocol concerning the criminalisation of acts of a racist and xenophobic nature
committed through computer systems as soon as possible.

Criminal law provisions

6.

In its second report ECRI noted the imminent entry into force of amendments to the Criminal Code
introducing prOV|S|ons against racist expression. ECRI welcomes the fact that such provisions, which
are now contained in Article 82A of the Criminal Code’, cover racist insults and threats as well as
incitement to racial hatred, as recommended in ECRI General Policy recommendation No. 7 on
national legislation to combat racism and racial discrimination®. The authorities report that since its
entry into force on 19 April 2002, Article 82A has been applied in two cases, both of which concern
discourse by exponents of extreme right-wing groups held at public meetings®. However, there have
been no final convictions at the time of writing. ECRI understands that there have also been some

! Article 82A: “(l) Whosoever uses any threatening, abusive or insulting words or behaviour, or displays any written or printed material
which is threatening, abusive or insulting, or otherwise conducts himself in such a manner, with intent thereby to stir up racial hatred or
whereby racial hatred is likely, having regard to all the circumstances, to be stirred up shall, on conviction, be liable to imprisonment for
a term from six to eighteen months. (Il) For the purposes of the foregoing subarticle, ‘racial hatred’ means hatred against a group of
persons in Malta defined by reference to colour, race, nationality (including citizenship) or ethnic or national origins.”

2 See ECRI General Policy Recommendation N°7, paragraph 18 a), b) and c) (and paragraphs 38-40 of the Explanatory Memorandum).
% See below, The impact on public opinion of political and public debate concerning immigration — Right-wing extremism.
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cases of incitement to racial hatred committed through the media, in respect of which proceedings
have been initiated notably under the Press Act or the Broadcasting Act®. However, ECRI notes that
instances of incitement to racial hatred are not always prosecuted, especially when they are
committed through the Internet.

7. In its second report, ECRI recommended that Malta introduce a provision establishing the racist
motivation of an offence as a specific aggravating circumstance in sentencing. ECRI is pleased to
note that amendments to the Criminal Code introduced in August 2006 increased punishment for
certain offences (related, inter alia, to bodily harm, threats, private violence and harassment and
crimes against property) when such offences are racially or religiously aggravated®. ECRI notes with
interest that the definition of racially or religiously aggravated offences include, for instance, offences
motivated “wholly or partly” by hostility towards members of the group in question and offences
committed against persons who associate with members of the group in question. However, ECRI
notes that so far there have been no cases of the implementation of these provisions, a situation
which is at variance with reported instances of racially-motivated offences targeted at members of
minority groups®. This situation appears to reflect, at least in part, a certain reluctance among
members of minority groups to report the offences to which they fall victim, either because they
consider that doing so will lead to no results or for fear of negative repercussions.

8. More generally, civil society organisations have underlined that those working in the criminal justice
system, and notably judges and the police, are not always conversant with the provisions in force
against racism, including those prohibiting racist expression and racially-motivated offences; nor are
they adequately aware of the need to apply these provisions vigorously. The Maltese authorities have
stressed, however, that judges regularly receive all new laws and keep abreast of all new legislation,
which they implement in the normal course of their duties. The Maltese authorities have also informed
ECRI that information on the amendments introduced in these areas since ECRI’s second report and
their scope has been given to serving police officers and new recruits.

Recommendations:

9. ECRI recommends that the Maltese authorities improve the implementation of the provisions in force
against racist expression and racially-motivated offences. It recommends that they strengthen their
efforts to ensure that all those involved in the criminal justice system, from judges to the prosecuting
authorities, the police and lawyers, are equipped with thorough knowledge of these provisions and are
fully aware of the need to actively and thoroughly counter all manifestations of these phenomena.

10. ECRI recommends that the Maltese authorities ensure that all instances of incitement to racial hatred
are duly prosecuted, including when they are committed through the Internet, letters to the editor
published in newspapers, or by politicians.

11. ECRI recommends that the Maltese authorities work to improve the institutional response to racially-
motivated offences. To this end, it recommends that they take steps to encourage the reporting of
racist incidents by victims and witnesses and improve the investigation of these incidents by the
police. ECRI strongly encourages the Maltese authorities to draw inspiration from its General Policy
Recommendation No. 11 on combating racism and racial discrimination in policing, which provide
extensive guidance in both areas’.

* See below, Media.
® Act XVI of 2006.
® See below, Racially motivated violence.

” See ECRI General Policy Recommendation N°11, paragraphs 11, 13 and 14 (and paragraphs 65-67 and 72-75 of the Explanatory
Memorandum).
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12.

ECRI encourages the Maltese authorities to keep the adequacy of the existing criminal law provisions
against racism under review. It recommends that, in so doing, they draw inspiration from ECRI
General Policy Recommendation No. 7 on national legislation to combat racism and racial
discrimination, which contains a list of different types of conduct which should be penalised®.

Civil and administrative law provisions

13.

14.

15.

In its second report, ECRI recommended that Malta introduce comprehensive civil and administrative
anti-discrimination legislation covering all fields of life, from employment and education to housing and
access to public places. ECRI is pleased to note that since then, Malta has adopted anti-discrimination
legislation in order to transpose the two European Union Directives on equal treatment into domestic
law®. Thus, through Legal Notice 461/2004 (Employment and Industrial Relation Act) and subsequent
amendments, Malta has introduced provisions against discrimination on a number of grounds,
including racial or ethnic origin and religion, in employment-related areas. These provisions were
complemented in April 2007 by Legal Notice 85/2007 (Equal Treatment of Persons Order), which
prohibits discrimination on racial or ethnic origin in areas not related to employment.

ECRI welcomes the fact that a number of elements included in its General Policy Recommendation
No.7 on national legislation to combat racism and racial discrimination are reflected in the new
provisions. However, other aspects of this Recommendation are not reflected therein. For instance,
nationality (i.e. citizenship) and language are not included in the prohibited grounds of discrimination
and public authorities have not been placed under a statutory duty to eliminate discrimination and
promote equality in the exercise of their functions. ECRI also notes that important public authority
functions, such as law enforcement and border control, fall outside of the scope of the newly-adopted
provisions. In this last respect, in its second report ECRI already noted that public authorities are
bound by the prohibition of discrimination contained in Article 45 of the Constitution. However, ECRI
notes that no cases challenging an act of a public authority on the basis of this Article have ever been
brought to court. ECRI also notes that the ECHR is part of Maltese domestic law and that an
aggrieved person may also make claims before the Maltese Courts on the basis of the provisions of
the Convention, including Article 14 (Prohibition of discrimination).

So far, there have been no cases of the implementation of the anti-discrimination provisions
introduced through the Employment and Industrial Relations Act and the Equal Treatment of Persons
Order on grounds covered by ECRI's mandate. Once again, ECRI notes that this situation is in
contrast with reported instances of racial discrimination in different fields, including access to public
places, transport and employment'®. However, ECRI hopes that the National Commission for the
Promotion of Equality will play a key role in improving the implementation of these provisions, as
highlighted below"".

® See ECRI General Policy Recommendation N°7, paragraph 18 d), e), f), g) and h) (and paragraphs 41-44 of the Explanatory
Memorandum).

° Directive 2000/43/EC of the Council of the European Union implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin and Directive 2000/78/EC of the Council of the European Union establishing a general framework
for equal treatment in employment and occupation.

1% See below, Access to services and Employment.

"' See Specialised bodies and other institutions.



16.

Recommendations:

ECRI encourages the Maltese authorities in their efforts to ensure that civil and administrative law
provisions provide adequate protection against racial discrimination. It encourages them to keep the
adequacy of the existing provisions under review and, in so doing, to draw inspiration from ECRI
General Policy Recommendation No.7 on national legislation to combat racism and racial
discrimination, in particular as concerns the following issues: (i) the need to protect individuals from
discrimination on grounds of nationality (i.e. citizenship) and language'® ; (ii) the need to bring
important functions of public authorities under the scope of antidiscrimination legislation' ; (iii) the
need to place public authorities under a statutory duty to eliminate discrimination and promote equality
in the exercise of their functions'.

Specialised bodies and other institutions

17.

18.

19.
20.

National Commission for the Promotion of Equality

The Equal Treatment of Persons Order'® has extended the mandate of the National Commission for
the Promotion of Equality - a body established in 2003 to promote gender equality - to cover equality
and non-discrimination issues on grounds of racial and ethnic origin. As recommended in ECRI's
second report, the Commission has been given a statutory role to keep the working of the Order under
review and assist with its implementation. Thus, for instance, the Commission can carry out
investigations into possible instances of racial discrimination both on the basis of a complaint and on
its own initiative. Following its investigations, it can report a case to the police or, if there is no
evidence of a criminal offence, call upon the discriminating party to redress the situation and mediate
between the parties.

As mentioned above, no allegations of racial discrimination have as yet been dealt with by the
Commission, although ECRI understands that in July 2007 the Commission was gathering information
on a possible case of racial discrimination in recruitment against two African applicants for a job, which
had also been reported in the media. The Maltese authorities have underlined that people who feel
that they have been discriminated against on the basis of racial and ethnic origin are generally
hesitant to bring their cases before the institutions. In this connection, ECRI considers that
strengthening the independence of the Commission could enhance the effectiveness of the
Commission’s work and impact favourably on the trust accorded to it by victims of discrimination. The
authorities have also underlined that the Equal Treatment of Persons Order has only been in force for
a few months and that the general public, including potential victims of racial discrimination, may
therefore not yet be fully aware of this legislation and the possibility to submit their cases to the
Commission to have their rights restored. In this connection, ECRI notes however that virtually no
publicity has been given by the Maltese authorities to such legislation and remedies at the time of their
adoption and entry into force. ECRI therefore welcomes that the Commission has initiated a campaign
to raise awareness of these possibilities among the general public as part of a more general
awareness-raising campaign on discrimination, including racial discrimination, in Malta.

Recommendations:

ECRI recommends that the Maltese authorities closely monitor the implementation of the Equal
Treatment of Persons Order and take swift action to address any shortcomings found.

ECRI urges the Maltese authorities to take measures to raise awareness of the provisions in force
against racial discrimination and the existing remedies to seek redress among the general public. It
strongly recommends that special efforts be made to raise awareness of these possibilities among
potential victims of racial discrimination.

'2 ECRI General Policy Recommendation N°7, paragraph 1 (and paragraph 6 of the Explanatory Memorandum).

'3 ECRI General Policy Recommendation N°7, paragraph 7 (and paragraph 26 of the Explanatory Memorandum).

' ECRI General Policy Recommendation N°7, paragraph 8 (and paragraph 27 of the Explanatory Memorandum).

'S See above, Civil and administrative law provisions.



21.

22.

23.

ECRI recommends that the Maltese authorities consider strengthening the independence of the
National Commission for the Promotion of Equality. In this connection, ECRI draws the attention of the
Maltese authorities to the guidance it has provided in its General Policy Recommendation No. 2 on
specialised bodies to combat racism, xenophobia, antisemitism and intolerance at national level, on
how to guarantee such independence®.

Office of the Ombudsman

Since ECRI's second report, the Office of the Ombudsman has continued to work in areas of concern
to ECRI, including conditions and treatment of irregular migrants detained in a number of detention
centres in 2002, and in a hospital, in 2004. The Ombudsman has reported that overall, 85% of the
recommendations he has issued have been complied with by the State authorities.

Recommendations:

ECRI recommends that the Maltese authorities ensure the compliance of State and other public
administrations with the recommendations and findings of the Ombudsman in areas of ECRI’s interest.

Education and awareness-raising

24.

25.

26.

27.

In its second report, ECRI recommended that the Maltese authorities introduce more teaching in
schools about different religions, cultures and societies. The Maltese authorities report that such
teaching is provided as part of the curriculum for different subjects. ECRI notes that a non-
governmental organisation, the Jesuit Refugee Service, has been implementing a programme aimed
at raising awareness of refugee issues and promoting appreciation of cultural diversity among school
students through extra-curricular activities organised in secondary schools and since 2006, primary
schools, too. ECRI is pleased to note that this programme has received the endorsement of the
Ministry of Education, Youth and Employment, which has urged all schools to organise these
activities.

ECRI notes that human rights are not taught as a separate subject in Maltese schools, but as part of
other subjects, notably Personal and Social Development (PSD). The Maltese authorities report that
steps have been taken to train teachers in human rights, in co-operation with the non-government
sector. For instance, Amnesty International has been running in-service courses for PSD teachers.
ECRI also notes that this organisation has a human rights education programme for children.

In its second report, ECRI also recommended measures to raise awareness of racism and racial
discrimination in Malta among the general public. Since then, a number of initiatives, often financed
through EU funding programmes, have been taken by the non-governmental sector and have targeted
specific sectors of civil society, such as youth. As mentioned above, at the end of 2007 the National
Commission for the Promotion of Equality'” has also initiated an awareness-raising campaign against
discrimination on various grounds, including racial discrimination.

Recommendations:

ECRI recommends that the Maltese authorities strengthen their efforts to provide students with
education that promotes an appreciation of diversity and an understanding of other cultures and
backgrounds, including immigration and refugee issues. ECRI draws the attention of the Maltese
authorities to its General Policy Recommendation No. 10 on combating racism and racial
discrimination in and through school education, which provides guidance on the provision of this type
of education. It also strongly encourages the Maltese authorities to support and make the most of
existing expertise in the non-governmental sector in these fields.

' ECRI General Policy Recommendation N°2, Principle 5.

"7 See above, Specialised bodies and other institutions.



28.

29.

ECRI recommends that the Maltese authorities strengthen their efforts to educate students in human
rights. It strongly encourages the Maltese authorities to continue and reinforce its co-operation with the
non-governmental sector, as concerns both teacher training and actual provision of education to
children. In the long term however, ECRI considers that the Maltese authorities should consider
making human rights a compulsory subject at both primary and secondary level.

ECRI strongly recommends that the Maltese authorities carry out a wide campaign to raise the
awareness of racism and racial discrimination among as broad a range of civil society sectors as
possible.

Reception and status of non-citizens

30.

31.

32.

33.

In its second report, ECRI dealt at length with the situation of irregular migrants, including their
reception and the arrangements in place for them to apply for asylum. Since then however, Malta has
experienced considerable changes in these areas. The number of persons reaching the shores of
Malta by boat, in attempts to navigate across the Mediterranean Sea from Libya to Italy, has increased
dramatically. The Maltese authorities estimate that around 9,000 such persons (corresponding to
approximately 2.1% of the resident population of Malta) have reached the country since ECRI’s last
report. In 2007 alone, approximately 2,000 persons arrived, mostly originating from Eritrea, Somalia
and Egypt, but also Morocco and countries in East Africa.

The Maltese authorities have put in place policies and practices to respond to the challenges posed by
this new phenomenon. However, they have repeatedly stressed that Malta’s geographical location
between Libya and the continental part of the European Union, combined with the country’s limited
resources and high population density, have put Malta under a disproportionate strain that the country
is unable to sustain. The Maltese authorities have therefore underlined that, while the utmost is done
to ensure that the fundamental rights of the irregular migrants are protected, in their view it is only
through meaningful assistance from the European Union, both in terms of financial assistance and of a
fairer distribution of reception responsibilities, that the challenges posed by current migration
movements in the region will be adequately met.

In the present chapter, ECRI will examine some of the policies and practices that are in place in Malta
to respond to these challenges. Other such policies and practices will be addressed in Section 1™,
ECRI is aware that the Maltese authorities have been under serious strain since its second report in
their attempts to face up to the new situation. ECRI also wishes to emphasise here the crucial
importance it attaches to concerted efforts by the international community, including the European
Union, to meet the challenges related to migration movements in the region. At the same time, ECRI
stresses that under no circumstances must the human rights and dignity of migrants, including their
right to be free from racism and discrimination, be protected less vigorously.

Detention of irregular migrants

The Maltese authorities implement a policy of detention in respect of all irregular migrants, although
persons belonging to vulnerable categories are released and accommodated in open centres'®. At the
time of writing, approximately 1,400 persons were detained in the country’s four detention centres. At
present, irregular migrants are detained for a maximum duration of twelve months (if they have applied
for asylum but have not yet received a final decision on their claims) or eighteen months (if they have
not applied for asylum or if their asylum claims have been finally rejected). However, prior to the
adoption of government policies fixing these maximum terms, they have been detained for longer
periods.

'8 Criminalisation of immigrants as a result of detention policy.

'9 See below, this Chapter.
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34.

35.

36.

37.

38.

The principle of systematic detention itself, along with the adequacy of this policy for ensuring respect
of human rights and promoting a climate where racism and xenophobia are not allowed to flourish, will
be addressed in Section Il of this report. Here, ECRI examines from the same standpoint some
specific aspects of the policy of systematic detention applied by the Maltese authorities.

Since ECRI's second report, the material conditions of detention centres in Malta have been the
subject of extensive national and international attention. Conditions well below minimum standards,
including those concerning hygiene, the maintenance of facilities, overcrowding, the protection of
privacy and provision of food and healthcare have been highlighted in many centres. ECRI notes that
since its last report, progress has been made in a number of areas. More recently, these areas have
included the provision of food and access to healthcare, with, for instance, private doctors visiting
some of the detention centres five days a week. Overall, however, conditions are still reported to be
seriously below minimum standards.

One aspect of particular concern to ECRI is the total lack of organised activities, and notably of
training and learning opportunities, for detainees. This situation is reported to have negative
consequences on the detainees’ mental well-being. ECRI notes that it also entails a waste of potential
integration opportunities.The Maltese authorities have repeatedly stressed that Malta is not the
migrants’ intended final destination and that therefore integration measures targeting this group of
persons have not so far been a priority. ECRI notes however, that in practice most detainees are
eventually released and that a considerable number of them obtain humanitarian protection or refugee
status. It also appears to ECRI that while a policy of detention of a duration as considerable as the
current one is maintained, learning opportunities, including language or work-related training or the
provision of general knowledge about the functioning of society, for detainees should be considered as
a minimum measure. In this respect, ECRI notes that the Organisation for the Integration and Welfare
of Asylum Seekers (OIWAS)® has recently started to implement a project co-funded by the EU in
detention centres, in partnership with organisations with expertise in the fields of education, cultural
orientation, vocational assessment and training, as well as research and development.

As mentioned above, persons belonging to vulnerable categories, such as families with minor children,
unaccompanied minors, pregnant women, lactating mothers, persons with disabilities and elderly
persons are not detained. However, it has been reported to ECRI that the process of identifying and
releasing persons who belong to some of these categories (especially those whose vulnerability is
less immediately apparent, such as unaccompanied minors or persons suffering from serious physical
or mental conditions) may take several weeks or months. The Maltese authorities have reported that
they are aware of the need for further improvement in this area and that they have submitted a request
to the European Refugee Fund for the funding of a project to this end.

Concern has consistently been expressed at limitations on access to detention centres by the media
and, to a lesser extent, by civil society organisations. It has been stressed that such lack of
transparency limits the opportunities to improve conditions in the centres. In ECRI’s opinion, it also
restricts opportunities for the general public to become aware of migrants’ experiences and therefore
less hostile towards them. The Maltese authorities have stressed that detention centres operate an
open-door policy in respect of non-governmental organisations. ECRI notes that a number of such
organisations, such as the Jesuit Refugee Service, the Emigrants’ Commission, the Red Cross and
the Peace Laboratory, regularly visit detention centres and provide invaluable services to detainees. It
also notes, however, that other organisations working in the field of protecting the rights of migrants,
such as Médecins du Monde, have not been authorised to provide services in detention centres. As
concerns the media, the government may authorise visits in exceptional cases and ECRI notes that
one such visit was organised in March 2006. The Maltese authorities have stressed that this policy

% See below, Open centres and measures to promote integration.
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39.

40.

41.
42.

43.

44.

aims to protect potential refugees and their families and friends who may still live abroad, as well as
avoid sensational reporting. ECRI shares the view that the protection of refugees and their relatives is
an important concern, although it considers that such concern can be met in ways that do not affect
transparency of government policies and practices in detention centres.

In its second report, ECRI recommended that the Maltese authorities ensure that all those working in
detention centres are fully trained in human rights and in dealing with persons of different
backgrounds. Since then, the Detention Service (in which the police and the military are under a joint
command in charge of the detention centres) was established in 2005. ECRI notes that the Maltese
authorities are committed to replacing police and military personnel with civilian personnel and that
this process has started. At the time of writing, the Detention Service is composed of 97 soldiers, 25
policemen and 99 civilians. The Maltese authorities have also reported that human rights training is
given to all those working in detention centres. However, ECRI has received consistent reports
according to which there is still a disproportionate emphasis on security and control, which is all the
more inappropriate when dealing with persons who are not criminals. The treatment of detainees by
Detention Service personnel is also reported to not always respect the detainees’ rights and dignity, as
illustrated by reported instances where, for instance, racial abuse by this personnel has not been
addressed or has not received adequate punishment.

There is no automatic judicial review of detention. The Maltese authorities have pointed out that, under
Article 25 (A) 10 of the Immigration Act, detainees can apply to the Immigration Appeals Board to have
their detention reviewed. ECRI notes, however, that the Board can only examine the reasonableness
of detention. Civil society organisations consider that the remedy provided for by Article 25 (A) 10 of
the Immigration Act does not meet the reqzuirements of Article 5(4) of the ECHR, which concerns
judicial review of the lawfulness of detention'. In this respect, ECRI notes that in June 2006, the Civil
Court, First Hall, decided to exercise its powers to review the detention of an applicant on the basis of
Article 36 of the Constitution of Malta (Protection from arbitrary arrest or detention) and Article 5 of the
ECHR (Right to liberty and security), considering that the applicant did not have a remedy available
that was appropriate to the breaches of the rights alleged®.

Recommendations:

ECRI urges the Maltese authorities to improve the material conditions of detention centres for irregular
migrants and to ensure that adequate standards of living are thoroughly met in all such centres.

ECRI urges the Maltese authorities to provide detained migrants with learning opportunities, including
language or work-related training and the provision of general knowledge about the functioning of the
society. This is particularly important for as long as a detention policy of the present duration is
maintained.

ECRI encourages the Maltese authorities in their efforts to ensure that all persons belonging to
vulnerable categories, including unaccompanied minors or persons suffering from serious physical or
mental conditions, are promptly identified and released from detention.

ECRI strongly recommends that the Maltese authorities improve access to detention centres by the
media and civil society organisations.

' Article 5 (4) stipulates that: “Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by
which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention is not lawful”.

2 Civil Court (Constitutional jurisdiction) 20 June 2007, Application No. 27/07JRM, Tafarra Besabe BERHE Vs Police Commissioner as
Principal Immigration Officer and Minister of Justice and Home Affairs
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45.

46.

47.

48.

49.

50.

ECRI encourages the Maltese authorities to pursue their plans to replace all police and military staff of
the Detention Service with civilian personnel. It strongly recommends that the Maltese authorities
intensify their efforts to train all Detention Service personnel in human rights, including non-
discrimination, and in dealing with persons of different backgrounds in a sensitive manner. It urges the
Maltese authorities to ensure that any treatment of detainees by Detention Service personnel which
does not respect the detainees’ rights and dignity be swiftly and adequately addressed.

ECRI recommends that the Maltese authorities ensure that the persons held in detention centres have
a remedy available to challenge the lawfulness of their detention which complies with the requirements
of Article 5(4) of the ECHR.

Asylum seekers

Reflecting the increase in the number of irregular migrants, a sharp rise in asylum applications has
been registered since ECRI’'s second report. Thus, from January 2002 to May 2007, the Office of the
Refugee Commissioner (the national institution responsible for first-instance asylum decisions)
processed 4303 asylum applications involving 4817 persons. Around 4% of all applicants have
obtained refugee status and approximately 45% of them have been granted humanitarian protection.
While these figures indicate that approximately half of all asylum applicants are granted some form of
international protection, they also reportedly reflect a tendency to grant humanitarian protection to
applicants who, in some cases, may qualify for refugee status. In this connection, the Maltese
authorities have stressed however, that each application is examined in full and according to its own
merits. They have also stressed that training is provided on an ongoing basis to all staff of the Office of
the Refugee Commissioner. ECRI also notes that persons granted humanitarian protection are
allowed to work and can access education and medical services. However, these rights are granted as
a matter of government policy and are not laid down in a statute.

In its second report, ECRI expressed the hope that the Office of the Refugee Commissioner would
alleviate the situation of asylum seekers by reducing the time they spend in detention waiting for their
claims to be examined. ECRI is pleased to note that since then, the staff of the Office has
considerably increased and that there are plans to extend it further, including through the appointment
of an Assistant Refugee Commissioner. However, ECRI understands that at the time of writing, it
takes still a long time, sometimes many months, for an asylum seeker to be called to an interview with
the Office. However, the Maltese authorities also report that, for instance, persons arrived in October
2007 had been called for an interview and had their case decided by December 2007.

In its second report, ECRI stressed the need for legal assistance to be made more easily accessible to
asylum seekers. Asylum seekers do not currently have access to free legal aid in first instance asylum
proceedings before the Office of the Refugee Commissioner, although they can be represented by a
lawyer at their own expense. At present, the Jesuit Refugee Service provides, through EU-funded
projects, free legal assistance to asylum seekers, including in some cases assistance in proceedings
before the Office of the Refugee Commissioner. However, these projects can only cover part of the
demand. Free legal aid from the State is only available to asylum seekers in appeals before the
Refugee Appeals Board.

In its second report, ECRI recommended that more information should be made available to irregular
migrants on their rights, including the right to seek asylum. It also stressed the need for interpretation
services to be made more easily accessible. ECRI is pleased to note that on arrival, irregular
immigrants are given an information booklet, available in three languages, by immigration officials.
The Office of the Commissioner for Refugees also gives out various documents, including a
preliminary questionnaire, available in several languages, which is filled in by the person in question
as an indication of his or her intention to apply for asylum. ECRI also notes that an information booklet
prepared by the Jesuit Refugee Service is distributed to migrants held in detention centres. It
understands that the booklet is available in English, French and Arabic and that, subject to the
availability of funding, it will be translated into other languages. Less progress is reported to have been
made in the area of providing asylum seekers with professional interpretation and translation services,
a circumstance that negatively affects their possibilities to fully present their cases.
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Recommendations:

ECRI encourages the Maltese authorities in their efforts to ensure that all persons entitled to refugee
status actually secure this status. To this end, it recommends in particular that the Maltese authorities
intensify their efforts to train the caseworkers of the Office of the Refugee Commissioner.

ECRI recommends that the Maltese authorities ensure that the rights attached to possession of
humanitarian protection are laid down in statute.

ECRI recommends that the Maltese authorities take steps to speed up the examination of asylum
applications. To this end, it recommends in particular that the Maltese authorities ensure that the
Office of the Refugee Commissioner is staffed at all times in a manner that is adequate to deal with
the caseload.

ECRI recommends that the Maltese authorities make free legal aid available to asylum seekers from
the outset of the asylum proceedings.

ECRI encourages the Maltese authorities to pursue their efforts to ensure that information is available
to detained migrants on their rights, including the right to seek asylum, in a language that they
understand.

ECRI encourages the Maltese authorities to take steps to improve asylum seekers’ access to
professional interpretation and translation services.

Rescue of people at sea

Due to its geographical location and the extent of its search and rescue area (SRA, approximately
250,000 square km), Malta has frequently been engaged in rescue operations which have saved the
lives of many persons trying to cross the Mediterranean to reach Europe. Recently however, there
have been incidents where Malta’s role in rescuing irregular migrants in life-threatening situations at
sea has attracted considerable attention and come under criticism both at national and international
level. These include in particular, an incident at the end of May 2007, involving twenty-seven
shipwrecked African migrants found outside Malta’s SRA and in waters under Libya’s jurisdiction.

The Maltese authorities have reiterated their commitment to rescue operations within their SRA. They
have also stressed that, although they have never failed their obligation to provide assistance to
people in danger at sea, they cannot be expected to be responsible for rescue operations outside the
country’'s SRA. They have furthermore repeatedly underlined the absolute need for shared
responsibilities among the EU countries for such rescue operations. As mentioned above, ECRI is well
aware of the serious difficulties encountered by Malta at present in dealing with persons trying to cross
the Mediterranean to reach continental Europe. It also reiterates its view that efforts by the EU to
support Malta and find an appropriate solution to this kind of situation in a spirit of solidarity are crucial.
At the same time, ECRI can only recall that none of these considerations can take priority over a State
obligation to protect human life.

Recommendations:

ECRI calls on the Maltese authorities to continue to protect the right to life of migrants at sea and to do
so in all circumstances where they are in a position to ensure that this right does not come under
threat.
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- Open centres and measures to promote integration

60. Once released from detention, refugees, asylum seekers and immigrants are accommodated in open
centres that are run either by the State authorities (the Ministry for the Family and Social Solidarity) or
by civil society organisations (including the Emigrants’ Commission). At the time of writing, these
centres housed approximately 2,000 persons. Generally speaking, conditions in open centres that
accommodate persons belonging to vulnerable categories of migrants % are reported to be good. In
the other open centres, however, conditions vary. ECRI regrets that at the time of writing, several
hundred persons are accommodated in tents in totally inadequate conditions at the State-run Hal Far
open centre, located just opposite the Hal Far detention centre. The Maltese authorities have informed
ECRI that they are working to improve the conditions at the centre, although ECRI understands that
for the foreseeable future, people will continue to live in tents. Conditions at the Marsa open centre are
reported to be considerably better.

61. Inits second report, ECRI encouraged the Maltese authorities to assist asylum seekers and refugees
in finding accommodation and to provide them with financial support when necessary. ECRI notes
that, in addition to accommodation and food, residents of open centres are granted a daily allowance
(around 4,60€ per adult and 2,30€ per child). ECRI also notes that some former residents of open
centres have found private accommodation in the private market, although these are reported to be
still very rare occurrences®. When they leave, however, former residents cannot go back to the
centres and lose their entitlement to the allowance. Some civil society organisations have expressed
the view that this system is excessively geared towards keeping the immigrants in the centres and
tends to prevent them from gradually becoming self-sufficient, thereby delaying their integration in the
community.

62. In its second report, ECRI noted that Malta had considered itself as a transit country for immigrants.
The Maltese authorities have repeatedly stressed that this is still the case, in that irre%ular migrants do
not consider Malta as their intended final destination. As already mentioned above™ however, ECRI
notes that in practice the perception that Malta is simply a transit country does not fully reflect the
reality of the situation, as a number of people may end up spending long periods of time in the
country. ECRI considers that there is a need for the Maltese authorities to seriously reflect on
measures to favour the integration of these persons, who include refugees and persons with
humanitarian protection status, into society. Although the government has provided free healthcare,
access to education and social benefits already for several years now, there has been little
involvement in and no assumption of general responsibility for, issues of integration of refugees and
persons with humanitarian protection status into society by the Maltese authorities. So far, isolated
initiatives in this direction have essentially been taken by individual civil society organisations or
professionals. In this respect, ECRI hopes that the welcome establishment of the Organisation for the
Integration and Welfare of Asylum Seekers (OIWAS) in February 2007 will mark a change in direction.
Attached to the Ministry for the Family and Social Solidarity, the OIWAS is responsible for asylum
seekers’ access to accommodation, financial assistance, services and training.

Recommendations:

63. ECRI encourages the Maltese authorities in their efforts to provide accommodation to refugees and
asylum seekers. It urges them to ensure that the material conditions in all open centres meet
adequate standards of living.

64. ECRI encourages the Maltese authorities to consider ways in which the combined system of
accommodation in the open centres and financial support could be adjusted so as to favour the
gradual development of residents’ self-reliance and early integration into society. Access to
accommodation in the private housing market should in particular be encouraged.

% See above, Reception and status of non-citizens - Detention of irregular migrants.
24 See below, Access to services.

% Reception and status of non-citizens - Detention of irregular migrants.
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65.

ECRI strongly recommends that the Maltese authorities take responsibility for issues of integration of
immigrants, refugees and persons granted humanitarian protection in Malta. In so doing, it
recommends that they support and make the most of existing expertise in the non-government sector
in these fields.

Access to services

66.

67.

68.

69.

70.

In its second report, ECRI noted that discriminatory refusal of members of ethnic minority groups in
bars and discotheques occurred on quite a regular basis, and recommended that the Maltese
authorities take action to address this situation. Since then, reports of racial discrimination in access to
these places have continued. Once again however, most occurrences of this type are not formally
reported and as a general rule, the only instances that come to the attention of the Maltese authorities
seem to be those that escalate into violence. Nevertheless, in comparison with the situation as
described in the second report, the fact that there is now legislation (Equal Treatment of Persons
Order®®) which clearly covers these instances is an improvement. However, there is reported to be at
present very little awareness of the legal framework in force and of the need to respect it among those
involved in the management and security of these establishments. In this connection, ECRI notes for
instance that the training syllabus of private security guards does not contain training on avoiding
racial discrimination.

ECRI has also received some disturbing reports of racial discrimination in access to public transport,
including buses not stopping at stops where persons of ethnic minority background were waiting or
drivers not letting these persons board the bus on the false pretence that it was full. Once again, ECRI
notes that the legal framework now allows for any such occurrences to be addressed and remedied.

In its second report, ECRI noted that some instances of discrimination had been reported in the
renting of accommodation in the private market. As mentioned above®, in general migrants released
from detention are accommodated in open centres and it is very difficult for them to access the private
housing market. Such difficulties are linked partly to their work situation, because their employment is
often precarious and/or undeclared®. However, racial discrimination is also reported to play a role. In
its second report, ECRI recommended that the Maltese authorities put in place legal remedies for
dealing with such instances. ECRI is pleased to note that the Equal Treatment of Persons Order also
applies to instances of racial discrimination in the private housing market.

Recommendations:

ECRI strongly recommends that the Maltese authorities take steps to address racial discrimination in
access to places of entertainment, public transport and the private housing market. These measures
should include a public stance by the Maltese authorities condemning such forms of discrimination
and stressing that all such instances are illegal and will not be tolerated. The Maltese authorities
should2 9also ensure that the Equal Treatment of Persons Order is applied effectively, as recommended
above™.

ECRI strongly recommends that the Maltese authorities take swift action to raise the awareness of
racial discrimination among those working in the entertainment sector, including owners, managers
and security personnel. ECRI also recommends that the Maltese authorities target similar awareness
raising measures at those working in the public transport sector and, to the extent possible, private
landlords.

% See above, Civil and administrative law provisions.

% Reception and status of non-citizens — Open centres and measures to promote integration.

% See below, Employment.

# Civil and administrative law provisions.
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Employment

71.

72.

73.

74.

75.

76.

77.

In its second report, ECRI noted that a sizeable number of non-citizens were employed in the black
economy and exposed as a result to exploitation by their employers. ECRI recommended that the
Maltese authorities take measures to address this situation, including by adequately punishing the
employers that resort to undeclared employment.

Since then, an increasing number of non-citizens have found employment in Malta. ECRI notes that
refugees and persons granted humanitarian protection are granted work permits, which since 2005,
are issued directly to them and are therefore not tied to a specific job with an employer. It also notes
that, after twelve months from filing their claims, asylum seekers are allowed to work. In addition, the
Maltese authorities have reported that they are considering granting short-term work permits to those
individuals who are released from detention with neither refugee nor humanitarian protection status.
ECRI notes, however, that a large number of these permit holders continue to be employed in the
black economy, a circumstance that makes them more vulnerable to exploitation by their employers.
For instance, not only is remuneration reported to be considerably lower for these workers, but in
some cases employers also simply refuse to pay them. ECRI notes that there have been cases where
the trade unions have had to intervene to secure such payments. Longer working hours, worse
conditions of work and exposure to safety hazards have also been reported. Although ECRI
understands that no formal complaints have been filed, there have also been allegations of racial
discrimination in recruitment®.

The Maltese authorities report that the labour inspection investigates undeclared work both on the
basis of complaints and at their own initiative and stress that these inspections have led to results.
Thus for instance, the number of illegal employment situations involving non-citizens detected has
increased from 104 in 2000 to 148 in 2005 and represents some 10% of the total number of illegal
employment situations detected. The Maltese authorities have also stressed that the construction
sector, where many immigrants are employed, is not unionised. However, civil society organisations
have consistently expressed the view that there is not enough dedication on the part of the Maltese
authorities to ensuring that immigrants are employed regularly. They also report that in those rare
cases where the immigrants accept to expose themselves and report abuses, there is either no action,
or the fines imposed on the employers are extremely lenient. The Maltese authorities have informed
ECRI that they are working on raising the fines in these cases.

ECRI notes that some training initiatives for refugees, persons granted humanitarian protection and
asylum seekers have been taken since its second report. More recently, one such initiative carried out
under the EU-funded EQUAL Project and co-ordinated by the Ministry for the Family and Social
Solidarity, aimed to promote the labour market integration of a number of asylum seekers, through
provision of training but also evaluation, validation and certification of competencies. This programme
has generally been welcomed, although it has been highlighted that in order to increase its
effectiveness, it must be better tailored to the specific circumstances of the trainees.

Recommendations:

ECRI strongly recommends that the Maltese authorities take steps to counter the labour exploitation of
refugees, persons granted humanitarian protection and immigrants by addressing their over-
representation in undeclared employment. It urges the Maltese authorities to ensure that the labour
inspection step up their work to identify and redress these situations. It strongly recommends that the
Maltese authorities ensure that the fines imposed on those who employ immigrants illegally have a
meaningful deterrent effect.

ECRI recommends that the Maltese authorities extend support for training initiatives for refugees,
persons granted humanitarian protection and asylum seekers. It recommends that they evaluate these
initiatives together with the trainees and training institutions involved in order to increase their
effectiveness.

% See above, Civil and administrative law provisions.
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Vulnerable groups
- Irregular migrants, asylum seekers, persons with humanitarian protection and refugees

78. The situation of these groups of persons, of whom the majority are black Africans, and their
vulnerability to racism and xenophobia are addressed in other parts of this report.

- Muslims

79. In its second report, ECRI noted that although no serious manifestations of intolerance towards
Muslims had been reported, prejudice and mistrust towards the members of this community existed in
Malta. Since then, manifestations of Islamophobia are reported to have remained non-violent and
consist essentially of gestures and verbal abuse, which are usually not reported to the authorities.
However, the events of 11 September 2001 and the international context surrounding the fight against
terrorism resulted in a considerable increase in generalisations and associations made between
Muslims and terrorism, fundamentalism or violence. Furthermore, ECRI notes that Arabs and persons
believed to be Arabs are represented among the groups most affected by reported discriminatory
refusals of access to places of entertainment®.

Recommendations:

80. ECRI recommends that the Maltese authorities closely monitor the situation as concerns
manifestations of Islamophobia and react to any manifestations that may occur.

Antisemitism

81. Since ECRI's second report, a few manifestations of antisemitism have been reported in Malta. Such
manifestations, which are reported to be connected with the rise of right-wing extremist groups, have
included the publication of an article, against which ECRI understands criminal proceedings were
opened in 2006, and the posting of material on the Internet.

Recommendations:

82. ECRI recommends that the Maltese authorities closely monitor the situation as concerns
manifestations of antisemitism and react to any manifestations that may occur. It draws the attention
of the Maltese authorities to its General Policy Recommendation No. 9 on the fight against
antisemitism, which contains practical guidance on measures governments can take to this end.

Media

83. As already noted in ECRI’s second report, there are newspapers and television programmes in Malta
that address issues of immigration, racism and racial discrimination in a responsible and balanced
fashion. However, by and large, negative portrayal of members of minority groups and sensational
reporting, particularly about irregular migrants, are reported to be still widely present in the Maltese
print and broadcast media. Inappropriate terms to qualify immigrants or certain categories of
immigrants are reportedly also still used and nationality is still sometimes unnecessarily mentioned, for
instance in crime reporting. There has been no research aimed at gaining an overall picture of the way
in which the print and broadcast media deal with issues of immigration and contribute to an
understanding of the reasons behind migration flows and the human rights dimension of these
phenomena.

84. As concerns the print media, ECRI is concerned at the content of many readers’ letters to the editor.
These letters are often not conducive to an atmosphere where the equal dignity of all is respected or
to a balanced portrayal of the situation as concerns minority groups, especially as their content is
rarely challenged. According to civil society groups, in some cases, the boundaries of incitement to
racial hatred have also been crossed.

% See above, Access to services.
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85. ECRI is also particularly concerned at reported instances of incitement to racial hatred posted on the
Internet, notably on sites connected with extreme right-wing movements and groups, none of which
have so far been prosecuted®.

86. As regards the broadcast media, ECRI welcomes the adoption by the Maltese authorities in April 2007
of requirements as to standards and practice that must be observed by broadcasters in order to
respect and promote racial equality33, the implementation of which is monitored by the Broadcasting
Authority. ECRI notes that a fine has been imposed on a television channel for failure to comply with
these requirements in July 2007 in connection with the broadcasting of views expressed by exponents
of an extreme right-wing group. Prior to the entry into force of these requirements, the Broadcasting
Authority had levelled another fine on the same channel in 2004 in connection with the broadcasting of
speech by the leader of another extreme right-wing group, on the basis of Article 13 (2) (a) of the
Broadcasting Act®, combined with Article 82 A of the Criminal Code®. ECRI understands however,
that an appeal has been filed against this decision and is currently pending.

87. ECRI welcomes the fact that according to these requirements, media owners must raise awareness
about the expected standards and practice including among editors and journalists and that the
requirements should be a standard element of journalists’ training. ECRI also notes that the
Broadcasting Authority has planned to train broadcasters on gender equality in co-operation with the
National Commission for the promotion of Equality and believes that there is a real opportunity to
extend such training to issues of race equality now that the mandate of the Commission has been
extended accordingly®.

Recommendations:

88. ECRI encourages the Maltese authorities to impress on the media, without encroaching on their
editorial independence, the need to ensure that the material they publish does not contribute to
creating an atmosphere of hostility and rejection towards members of any minority groups vulnerable
to racism, including irregular migrants, asylum seekers and refugees. ECRI recommends that the
Maltese authorities engage in a debate with the media and members of other relevant civil society
groups on how this could best be achieved.

89. ECRI recommends that the Maltese authorities ensure that all instances of incitement to racial hatred
are duly prosecuted, including when they are committed through the Internet, as mentioned above®.

90. ECRI recommends that the Maltese authorities support research on the way in which the media deal
with issues of immigration and contribute to promoting acceptance of difference in Maltese society.

Conduct of law enforcement officials

91. Inits second report, ECRI noted that there had been allegations of ill-treatment of non-citizens by law
enforcement officials, although investigations had found such allegations to be unsubstantiated. ECRI
recommended that allegations of police misconduct be investigated by an independent body separate
from the police forces and the prosecuting authorities.

% See below, The impact on public opinion of political and public debate concerning immigration — Right-wing extremism.

% “Requirements as to standards and practice on the promotion of racial equality”, Government Notice 413/2007, Subsidiary legislation
350.26.

% Article 13 (2) of the Broadcasting Act stipulates that “[i]t shall be the duty of the Authority to satisfy itself that, so far as possible, the
programmes broadcast [...] comply with the following requirements: (a) that nothing is included in the programmes which offends
against religious sentiment, good taste or decency or is likely to encourage or incite to crime or to lead to disorder or to be offensive to
public feeling”.

% See above, Criminal law provisions.
% See above, Specialised bodies and other institutions.
¥ See above, Criminal law provisions.
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93.
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95.
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ECRI notes that since then reports of ill-treatment of non-citizens, including persons held in detention
centres, by law enforcement and army personnel have continued. Racist abuse of these persons is
also reported to have taken place. The Maltese authorities have informed ECRI that since ECRI’s last
report there have been three cases in which allegations of this type were investigated: one case, in
which a police officer was accused of using violence on migrants held at Ta’ Kandja detention centre
in December 2003, ended in a three-day suspension of the officer from duty; two separate cases in
2005 concerning the alleged of use of racist language and, respectively, offensive language towards
an irregular migrant, ended in the acquittal of the police officers concerned.

The most serious incident since ECRI's second report, however, happened at Hal Safi Barracks
detention centre in January 2005, when a group of migrants who were being held at the centre started
a protest against the length of their detention. After trying in vain to persuade the protesters to return
to their rooms, a team of soldiers charged and many of the protestors were severely beaten. It was
also reported that some soldiers egged others on with racist utterances. Twenty-six detainees and two
soldiers were injured. The Prime Minister immediately appointed a retired judge to head an inquiry into
the incidents. ECRI notes that the Report by the Board of Enquiry, published in December 2005,
concluded that excessive force was used by soldiers but found that the violence was not racially
motivated. The Maltese authorities have reported that disciplinary action was taken against the police
officers identified. ECRI considers that giving publicity to disciplinary and other measures taken
following incidents of this type is an essential and powerful tool to signify the authorities’ rejection of
this type of behaviour and their determination to eradicate it. However, it does not appear to ECRI that
this has been done in this case, as reflected by the fact that civil society organisations were unaware
of the follow-up given to the enquiry.

In its second report, ECRI recommended that the Maltese authorities intensify initiatives to train police
officers in human rights and particularly non-discrimination. ECRI is pleased to note that specific
training covering police responsibilities in dealing with racism and xenophobia and aimed at identifying
how these affect the work of police officers was given in recent years, initially as part of training for
new recruits and subsequently as in-service training.

Recommendations:

ECRI urges the Maltese authorities to ensure that any allegations of racially-motivated misconduct by
law enforcement and army personnel are investigated effectively and that the outcomes of such
investigations are given publicity. To this end, it draws the attention of the Maltese authorities to its
General Policy Recommendation No. 11 on combating racism and racial discrimination in policing,
which provides detailed guidance on this aspect®.

ECRI recommends that the Maltese authorities pursue and intensify their efforts to provide law
enforcement and army personnel with specific training on their obligation to respect the right to be free
from racism and racial discrimination and recommends that this be done both for all new recruits and
as in-service training to all officers.

Monitoring the situation

97.

In its second report, ECRI recommended that the Maltese authorities put in place systems for
monitoring manifestations of racism and uncovering possible patterns of racial discrimination. Since
then, no progress appears to have been made in Malta towards the implementation of this
recommendation. Civil society organisations consistently report that lack of official data in these fields
is one of the main obstacles they encounter in their daily work against racism and racial discrimination.

% See ECRI General Policy Recommendation N°11, paragraph 9 (and paragraphs 54-57 of the Explanatory Memorandum).
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98.

99.

100.

101.
102.

103.

104.

In its General Policy Recommendation No. 1, ECRI recommends the collection of data that can assist
the authorities in assessing the situation of groups vulnerable to racism and devising corrective
measures. ECRI notes that at present no data broken down by grounds such as ethnic or national
origin, religion, nationality and language is collected in Malta in order to monitor the situation of
minority groups across a number of areas (including education, employment, housing, healthcare).

As explained in its General Policy Recommendation No. 4, ECRI also attaches importance to
generating data concerning manifestations of racism and racial discrimination based on the
perceptions of potential victims of these phenomena. Although no such surveys exist at present, ECRI
understands that the National Commission for Equality stands ready to promote such research.

As concerns monitoring racist incidents and racist offences, ECRI has already addressed this aspect
in other parts of this report, with respect to the role of the police39. Here ECRI wishes to stress that in
order to gain a comprehensive picture of the response of the criminal justice system as a whole to
racist incidents and racist offences, easily retrievable data on the implementation of the relevant
provisions should also be available within the prosecuting authorities and the courts.

Recommendations:

ECRI strongly recommends that the Maltese authorities improve their systems for monitoring
manifestations of racism and uncovering possible patterns of racial discrimination in Malta.

ECRI recommends that the Maltese authorities consider collecting relevant information broken down
according to categories such as ethnic or national origin, religion, nationality and language. This
should be done in all cases with due respect to the principles of confidentiality, informed consent and
the voluntary self-identification of persons as belonging to a particular group. Collection of such
information should be elaborated in close co-operation with all the relevant actors, including civil
society organisations and take into consideration the gender dimension, particularly from the point of
view of possible double or multiple discrimination.

ECRI recommends that the Maltese authorities generate data concerning manifestations of racism
and racial discrimination based on perceptions of potential victims of these phenomena. To this end, it
draws the attention of the Maltese authorities to its General Policy Recommendation No. 4 on national
surveys on the experience and perception of discrimination and racism from the point of view of
potential victims, which provides detailed guidance on how to carry out these surveys.

ECRI recommends that the Maltese authorities ensure that data on the response of the criminal justice
system to racist incidents and racist offences is available at all levels of the criminal justice system,
from the police to the prosecuting authorities and the courts.

SPECIFIC ISSUES

Criminalisation of immigrants as a result of detention policy

105.

ECRI is concerned that the policies put in place by the Maltese authorities to respond to the
challenges of irregular immigration into the country are seriously reinforcing perceptions of immigrants
as criminals and increasing the levels of racism and xenophobia among the general population.

% See above, Criminal law provisions.
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106.

107.

108.

109.

110.

111.

The policy of systematic detention of irregular migrants, whereby all such persons are immediately put
in detention irrespective of the motives that brought them to Malta, has in ECRI’s opinion a central role
in reinforcing associations between immigrants and criminality and their image as a threat to security
among the general public. These associations and perceptions are then compounded by the treatment
that these persons receive in detention which, in spite of welcome developments that ECRI has
highlighted in other parts of this report, remains essentially punitive in nature. For instance, in ECRI’s
view the fact that irregular migrants are handcuffed every time that they need to leave a detention
centre to go to a hospital cannot but reinforce criminal imagery about immigrants among the general
public.

In its second report, ECRI stressed that asylum seekers, even when their claims are considered not
valid by the authorities, should not be treated as criminals and recommended that any measures taken
with regard to these persons should reflect such an approach. In that report, ECRI also expressed the
opinion that the holding of asylum seekers in detention should be avoided to the greatest extent
possible and that efforts should be made to guarantee their freedom of movement wherever possible.
ECRI regrets that policies and practices developed in Malta since its second report have taken a
direction opposite to that indicated by these recommendations.

ECRI has addressed specific aspects of the detention policy in other parts of this report. There, it has
made recommendations that aim not only at ensuring that the rights of the persons held in detention
are respected and that their hardship is reduced, but also at countering the perception of a linkage
between immigrants and criminality by promoting a more humane treatment of these persons. Here,
however, ECRI would like to challenge the very principle of systematic detention, both because of the
human rights implications of this policy and in view of its impact on public opinion.

ECRI has taken note of the position repeatedly expressed by the Maltese authorities whereby there is
no alternative to systematic detention in Malta at present. There are several reasons put forward by
the Maltese authorities for this, including the need to: carry out registration and medical and security
screening; facilitate repatriation; protect a social fabric and labour market characterised by a small
absorption capacity against a disproportionate influx of immigrants; and act as a deterrent against new
arrivals. In ECRI’s opinion, however, none of these reasons justify a systematic detention policy such
as that currently operating in Malta. ECRI believes that there are alternatives that would allow Malta to
meet the challenges posed by the current migration patterns in a manner that is more respectful of the
rights of immigrants and beneficial for Malta. For example, ECRI notes that the Maltese authorities
already operate non-custodial alternatives for people in vulnerable situations and for asylum seekers
that are released after twelve months, which in many cases are reported to work well.

ECRI believes that only policies underpinned by the genuine recognition of the equal value of all
human beings and by a thorough respect of human dignity can hope to counter the spreading of
racism and xenophobia among the general public in a long-lasting manner.

Recommendations:

ECRI reiterates its recommendation that asylum seekers should not be treated as criminals and that
any measures taken with regard to these persons should reflect such an approach. It calls upon the
Maltese authorities to commit to a process aimed at identifying and implementing non-custodial
alternatives to detention and not to resort to detention unless it is strictly necessary in the particular
circumstances of an individual case.

Racially motivated violence

112.

ECRI is concerned at the increase in racially-motivated violence in Malta since its last report. This has
included violence targeted at both immigrants themselves and individuals and organisations who work
against racism and for the protection of the rights of immigrants, or who have publicly exposed and
denounced racist attitudes in Maltese society.
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There are only a few instances of violence targeted at immigrants that have reached the Maltese
authorities. In some cases, instances of racially motivated violence are reported in the media.
However, civil society organisations have stressed that generally those immigrants who have
experienced violent behaviour tend not to report these acts to the authorities, either because they
consider that490ing so will lead to no results or because they are afraid of possible negative
repercussions .

Attacks against individuals or organisations who are active in anti-racist work or who have been vocal
in denouncing racism are, on the other hand, well documented. ECRI is seriously concerned that a
spate of attacks of this type took place in 2005 and 2006. These have included arson attacks against
the property of Jesuit anti-racist organisations in November 2005 and March 2006 and the personal
property of persons working for these organisations in April 2006. They have also included arson
attacks on the private homes of people who had spoken out against racism: in March 2006, that of a
writer who had just published his latest poetry book that included works on racism and immigration; in
May 2006, that of the editor of a weekly newspaper, who had published an editorial on racism and
immigration just shortly before the attack; and also in May, that of a journalist who had spoken out
against the Maltese extreme-right movements and written about racism and immigration. In this last
incident, the arsonists put five burning tires filled with petrol against the backdoor of the journalist's
house and spread smashed glass and petrol on the road in front of the house, in an apparent attempt
to prevent the family from escaping and hinder the provision of help.

ECRI is pleased to note that these acts received nation-wide condemnation from all sides and that the
Maltese authorities at the highest level condemned the attacks and expressed solidarity with the
victims. Investigations into these acts were initiated immediately. ECRI notes, however, that so far no
charges have been brought.

Recommendations:

ECRI urges the Maltese authorities to bring all those responsible for racially-motivated violence to
justice without delay and ensure that they are adequately punished.

ECRI reiterates in this context its recommendations made above*' concerning the need to improve the
implementation of the criminal law provisions against racially-motivated offences.

The impact on public opinion of political and public debate concerning immigration

118.

119.

ECRI is concerned at negative tendencies in the tone of public, and notably political, debate
surrounding issues of immigration in Malta. It is particularly concerned at the impact that this debate
has on the climate of opinion in fields covered by ECRI’'s mandate.

Irregular immigration and policies to meet the challenges posed by it are reported to be issues on
which political parties in Malta hold substantially identical views. All political forces are also reported to
use essentially similar arguments and general rhetoric concerning these issues. Civil society
organisations working against racism and xenophobia and to protect the rights of immigrants have
stressed that, as a result of this situation, the general public has little exposure to alternative views or
different types of public discourse on immigration more centred around the prominence of human
rights and the need to actively counter the development of racist or xenophobic tendencies. In fact,
public stands against racism and xenophobia or in favour of ensuring respect for human rights of
immigrants are sometimes met with hostility and have in some instances been met with violence™.

“ See above, Criminal law provisions.

! Criminal law provisions.

“ See above, Racially motivated violence
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There are tendencies in political discourse around irregular immigration to portray immigrants as
posing a threat — as reflected in the use of expressions such as “human tsunami” — in different fields.
For instance, immigrants are portrayed as a threat to the economy, in that they come “to take jobs
away” from the Maltese, do not pay contributions due to their illegal employment or get red-carpet
treatment in what is often deemed to be an act of excessive generosity to the non-deserving. They are
also often portrayed as posing a threat to the preservation of Maltese culture, traditions and identity
and a threat to health, connected to the spread of infectious diseases. In addition to the use of this
general type of narrative, ECRI notes that there have been cases where specific measures of an
apparent discriminatory nature have been put forward by politicians, such as more recently, separate
buses for irregular migrants on certain bus lines.

The impact of this type of discourse on public opinion and on attitudes towards immigrants among the
general population is bound to be very pervasive. In this respect, ECRI notes that a number of attitude
surveys that have been conducted on the general population show considerable levels of hostility
towards minority groups, and especially Arabs and Africans, although the validity of some of these
surveys has been questioned. ECRI notes however, that racist name-calling in the street is
unfortunately reported not to be uncommon in Malta and that manifestations of racism or
discrimination in areas such as public transport or in access to places of entertainment are also
reported.

Right-wing extremism

ECRI is also concerned that since its last report, irregular immigration has provided a platform for the
development of extreme right-wing political parties and movements in Malta. There are at present one
political party and two movements, whose exponents have expressed strong anti-immigrant views and
resorted to racist and xenophobic propaganda. ECRI notes that the only cases of the application of the
provisions against incitement to racial hatred have concerned the exponents of these groups, for
discourse held at public meetings or in the broadcast media*®. However, instances of incitement to
racial hatred committed by sympathisers of these groups through the Internet have so far gone
unpunished*.

It has been stressed that these parties do not yet have real political clout. It has also been reported
that support for some of these groups has declined following the spate of attacks against individuals
and organisations working against racism and for the protection of the rights of immigrants that took
place in 2005 and 2006™. However, ECRI considers that these developments deserve the utmost
attention by the Maltese authorities.

Recommendations:

ECRI recommends that the Maltese authorities take the lead in promoting a public debate on
immigration and asylum that reflects the human rights dimension of these phenomena. It
recommends, in particular, that the authorities provide more information on the circumstances from
which immigrants and asylum seekers are fleeing.

ECRI stresses that politicians must resist the temptation to approach issues relating to immigration
and asylum in a negative fashion. Political parties should also take a firm stand against any forms of
racism, racial discrimination and xenophobia. ECRI recommends that an annual debate be instigated
in Parliament on the subject of racism and intolerance faced by members of minority groups in Malta.
ECRI recommends that the Maltese authorities adopt ad hoc legal provisions targeting specifically the
use of racist and xenophobic discourse by exponents of political parties, including, for instance, legal
provisions allowing for the suppression of public financing for those political parties whose members
are responsible for racist or discriminatory acts. In this respect, ECRI draws the attention of the
Maltese authorities to the relevant provisions contained in its General Policy Recommendation N°7 on
national legislation to combat racism and racial discrimination®.

* See above, Criminal law provisions and Media.

* See above, Criminal law provisions and Media.

*® See above, Racially motivated violence

“¢ ECRI General Policy Recommendation N°7, paragraph 16 (and paragraph 36 of the Explanatory Memorandum).
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