Setup: The Office of the Refugee Commissioner
2.1 Background

The first asylum-related legislation that has besified in Malta was the Refugees Act
2000. This legislation provided for the establishinef the Office of the Refugee
Commissioner and the Refugee Appeals Board.

The Office of the Refugee Commissioner startedperate on a trial basis from18 June
2001 until the end of 2001. During this trial peficases were referred to UNHCR for
final determination. On 13 December 2001, Maltdi its geographical reservation to
the 1951 Geneva Convention. To this effect, thac®fbf the Refugee Commissioner
became fully operational on'lJanuary 2002 and subsequently started to openate a
examine asylum applications autonomously. Mr ClsaBattigieg has served diligently

as a Refugee Commissioner from 2002 until 28 J0G72

The Office of the Refugee Commissioner's main rasfy is to receive process and
determine applications for asylum, as stipulatethieyRefugees Act, amended in July 2008,
and Legal Notice 243 of 2008 (Procedural Standaré&amining Applications for Refugee
Status Regulations). This Office is also boundhgydbligations assumed by Malta under the
1951 Geneva Convention relating to the status @igees and the 1967 Protocol, as well as
its obligations under Council Directive 2004/83/£Council Directive 2005/85/EGand the
Dublin Regulation

The Office’s fundamental objective is to ensuretalty independent, fair and efficient
eligibility determination process while, at the satime, guaranteeing the best quality
possible regarding the hearing, analysis and d&tetimn of applications.

2.2. The Asylum Procedure

Every person, whether he/she entered Malta regutarirregularly has the right to seek
asylum. Statistical information shows that mosthaf persons who seek asylum in Malta
are irregular immigrants. Potential asylum seekeay register themselves as such with
the Refugee Commissioner by filling a form known'Reliminary Questionnaire’. This
form is given to potential asylum seekers as sampassible in view of their right to
apply for international protection. The Prelimin&gyestionnaire has been translated in a
number of languages, aiming to accommodate potergydum seekers to fill in this form
accurately. As from June 2009, the Office of thefugee Commissioner has been
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coordinating an ERF project through which irregullsamigrants are given adequate
information about the asylum procedure, includingjrt rights and obligations during the
asylum procedure. Immigrants are also assistedhtieypreters and officials to fill in the

Preliminary Questionnaire.

As soon as such a duly-filled form reaches thed®ftif the Refugee Commissioner, this
Office begins the necessary preparations to list dpplicant for an interview. All
information that given on Preliminary Questionnageonfidential and the Office of the
Refugee Commissioner will never contact or requdstmation from the authorities of
the applicant’s country.

Once the Office of the Refugee Commissioner resethe Preliminary Questionnaire,
this Office will inform the immigration authoritiethat the person is an asylum seeker
and until his/her case is decided he/she cannoétoened to his/her country of origin,
unless the person constitute a danger to the $geairthe country or he/she have been
convicted of serious harm which constitutes a ssraanger to the community.

As stipulated by the Refugees Act, the Office & Refugee Commissioner, would then
receive the formal application form for recognitiohrefugee status and subsequently,
this Office holds interviews with applicants. Intexws are conducted by fully trained

asylum determination officers with the assistanediere necessary, of freelance
interpreters. Interpreters are also bound by cenfidlity throughout the entire asylum

procedure.

This process invariably starts with the asylum seddeing reminded of an applicant’s
rights and duties according to law, including tigit to consult the United Nations High
Commissioner for Refugees (UNHCR). Applicants atevays provided with all
necessary facilities and opportunity to presenir tbase fully, support it with available
testimonies and/or documentation, and give adegegdanations for all the reasons
submitted in their application.

The Office of the Refugee Commissioner adopts glsiasylum procedure. This means
that this Office would first examine whether theplgant fulfils the criteria to be
recognised as a refugee according to law. In &se of those who are not found eligible
for refugee protection, the Office proceeds immedyato a further examination of
whether the applicant fulfils the criteria for Sighary Protection according to law.

The Refugee Commissioner’s eligibility recommenaiatin each and every case goes to
the Minister for Justice and Home Affairs as regdiby law. Applicants are given a
copy of the recommendation, together with a comfidé memo with the motivation
supporting the recommendation. In the case ofgathee recommendation, applicants
are also informed of their right to enter an appagdinst the recommendation to the
Refugee Appeals Board, and the relevant procedutes regard.



2.3 Levesof Protection

The Office of the Refugee Commissioner as stipdldig law, may recommend two
types of protection: (a) Refugee Status; and (lstliary Protection.

Refugee Protectidnis derived from Malta’s accession to the 1951 Gan@onvention
the 1967 Protocol relating to the Status of Refagéteshould be noted that reservations
made by Malta upon accession to those instrumeats all withdrawn by 24 February
2004 (most had already been withdrawn on 13 DecegiEl).

According to Act 14 of Legal Notice 243 of 2008edugee is entitled (a) to remain in
Malta with freedom of movement, (b) to be granted, soon as possible, personal
documents, including a residence permit for a pewd three years, which shall be
renewable; (c) to be given a Convention Travel Doent entitling him to leave and
return to Malta without the need of a visa (unléssis in custody awaiting judicial
proceedings for the commission of a criminal offgnor is serving a term of
imprisonment); (d) to have access to employmentsiabowelfare, appropriate
accommodation, integration programs, state edutatimd training, and (e) to receive
state medical care especially in the case of vabilergroups of persons. Dependant
members of the family of a person granted refugats, if they are in Malta at the time
of the decision or if they join him in Malta, enjdlge same rights and benefits as the
refugee so that family unity may be maintained.

Should the Refugee Commissioner decide that thditons to declare an asylum seeker
a refugee are not satisfied, he may recommendead\imister to grant the applicant,
subsidiary protection. This applies to failed asylseekers, who if returned to their
country of origin would face a real risk of suffagi serious harm. According to the
Refugees Act (Article 17 (1)) the Commissioner khabntinue to make this
recommendation even in cases where the real riskftdring serious harm arises after a
decision not to grant subsidiary protection hastiaken.

The subsidiary protection status was introduce®008 after EU Council Directive
2004/83 EC has been transposed into Maltese Legislation.i®usly the Refugees Act
provided for temporary humanitarian protection,inied as special leave to remain in
Malta for those persons who could not have retusadely to their country of origin.

According to Article 14 (1) (b) of Legal Notice 248 2008, a person enjoying subsidiary
protection shall be entitled (a) to remain in Maitdh freedom of movement and to be

* A refugee is defined as ‘a person who, owing to a well founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group or political opinion, is outside the country
of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that
country; or who, not having a nationality and being outside the country of his former habitual residence, as a
result of such events is unable or, owing to such fear, is unwilling to return to it'.
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granted personal documents, including a resideaoaipfor a period of one year, which
shall be renewable; (b) to be provided with docutiemhich enable him to travel
especially when serious humanitarian reasons #reerequire his presence in another
State (unless compelling reasons of national sgcaripublic order otherwise require);
(c) to have access to employment, subject to labmarket considerations, core social
welfare benefits, appropriate accommodation, iratgn programs, State education and
training, and to receive core state medical caspe@ally in the case of vulnerable
groups of persons. Dependant members of the faafilg person granted subsidiary
protection, if they are in Malta at the time of t&an, enjoy the same rights and benefits
as the person enjoying subsidiary protection statosthat family unity may be
maintained.

The Office of the Refugee Commissioner has alsemecended to the Ministry of
Justice and Home Affairs, another regime of pradeci.e. Temporary Humanitarian
Protection an administrative procedure which isgagranted in special and extraordinary
cases where applicants are found not to be eligiterecognition as refugees or
beneficiaries of subsidiary protection, but who aometheless considered to be in need
of protection due to special humanitarian reasons.

2.4 Staff Compliment and Procedural | mprovements

One of the Government’s highest priorities is tdrads the complex illegal immigration
problem, a task which has proved to be even mdfieudt with the increase of asylum
applications throughout 2008. Aiming to fulfil hpriority steps have been and continue
to be taken to increase the staff complement acuptod the needs of this Office and to
ensure continuous training to deal effectively witle refugee status determination
process while, at the same time, ensuring highitgugthndards. Indeed in 2002 the staff
compliment was composed of just five persons inolyidhe Refugee Commissioner. In
2007 the staff compliment consisted of the Refugéemmissioner, Head of
Administration, two senior asylum determinationicdfs, five case workers, one full
time clerk, one part time clerk and one auxiligkg.of today, the staff complement at the
Office of the Refugee Commissioner consists of Befugee Commissioner, the
Assistant Refugee Commissioner, three asylum datation officers, 16 asylum
determination officers (ten of which are currenthacant posts), one head of
administration, four full-time clerks, and one diaxyy.

Throughout these last years, there have been isigmifprocedural improvements in
relation to the processing of asylum applicatioich improvements included,
operational changes, logistical improvements, itndegst in human resources and
material resources.

Figures illustrate that these improvements havegirdo be valid and effective. Indeed,
the number of cases concluded in 2008 reachedighesfof 2715 i.e. an increase of
277% when compared to the cases concluded in 2009 ¢ases). This means that



throughout 2008, an average of 226 cases weredlpse month as compared to the
average of 62 cases that were closed per monthebat2002 and 2007.

2.5 Projects by the Office of the Refugee Commissioner

The Office of the Refugee Commissioner is curremthplementing an ERF project
2008-2012 entitled Post Application client preparation and asylum determination
interviewing centre for asylum seekers which aims to adequately prepare TCNs for their
asylum determination process’. This project aims to provide adequate informatio
TCNs about the asylum procedure and to inform asyseekers of their rights and
obligations during the asylum procedure.

Through this project, the Office of the Refugee @assioner will be also able to
provide continuous training to interpreters. Thérting will focus on both the technical
and the linguistic competencies. In this regardintng seminars and English language
classes will be organized for the interpreters.

Asylum determination officers will be also benefgifrom training seminars, which will
be organized after a “training need analysis” Wél carried out. This will ensure that the
training seminars will not be based on basic skillson a more advanced competencies,
since most of the asylum determination officers tia¢ Office of the Refugee
Commissioner have already acquired high levelspédise.

The Office of the Refugee Commissioner will be atsmlved in the GDISC project and
its purposes are mainly to strengthen the decisiaking procedure by having a number
of experts who offer consultation to this Office.

The Office of the Refugee Commissioner will be dtemefiting from an interpreter’s
pool project.

2.6 Statistical | nfor mation

Table 1: Percentage of irregular immigrants whoehapplied for asylum from 2002-
2009

Y ear 2002 2003 2004 2005 2006 2007 2008
Number of| 1686 502 1388 1822 1780 1702 2775
arrivals

Percentage of | 35.6% 43.9% 68.3% 76.2% 72.8% 72% 98%
Asylum

Applications

Table 2: Number of asylum seekers who were recegdrss refugees or granted another



REFUGEE STATUS BY NATIONALITY
PER YEAR

NATIONALITY

2004

2005

2006

2007

2008

EGYPT
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PALESTINE
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HUMANITARIAN/ SUBSIDIARY
PROTECTION BY NATIONALITY

NATIONALITY

2005

2006

2007

2008

CHAD

CONGO DRC

EGYPT

ERITREA

228

251

210

251

ETHIOPIA

IRAQ

IVORY COAST

MOROCCO

NIGERIA

PALESTINE

SERBIA

SIERRA LEONE

SOMALIA

465

223

130

368

1117

SRI LANKA

SUDAN

16

21

136

31

14

Others

TOTALS

549

484

522

620

1394




Figure 1: Total number of asylum applications pesesl per year 2002-2008
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